CONFLICT CONTRACT OR CONFUSION RISK MANAGEMENT
SUMMARY OF Presentation to ISV Regional Conference Warrnambool 11 September 2010 
Disclaimer

The material presented in this article is of a general nature to promote discussion amongst ACSIS members and other interested parties.  It is not intended to provide complete discussion or specific advice on any particular topic. 

Contracts require an offer and an acceptance between a minimum of two (2) parties, strange as it may seem there is often confusion over what is offered and what is accepted.
Both parties have obligations to each other for example it would be an implied term of the contract that the work be done accurately and in a professional manner.
Contracts can be verbal or in writing obviously a written contract is preferred. How easy it would have been to have a contract that could be seen.
Surveyor – client contracts 
These contracts can be prepared by the surveyor (or his advisor) or the client (usually larger government clients). It is important to have contracts checked to ensure conditions are not detrimental.
Surveyor – sub contractor contracts
The contracts are usually prepared by surveyor (or his advisor) not sub contractor. 
This seems quite straightforward however there have been examples of the following unclear contracts resulting in PI claims and/or complaints.
· A client refusing to pay arguing that the surveyor had not been instructed. 

· A surveyor arguing that they had been instructed otherwise why would the work have been done? 
· A client suing surveyor for (amongst other things) not doing the work.  
· A surveyor arguing they had never been instructed. 
Some clauses that you might have in a surveyor/client contract.
· the parties to the contract 


· date of contract
· the price or charging structure
· time frame for holding prices/quotes
· terms of payment
· any payment milestones
· clarification of disbursements
· non payment penalties
· scope of work
· completion date/s note exclusions e.g. weather
· ownership of copyright
· implied terms
· additional services
· dispute resolution
· client provided material
· deliverables
· termination provisions
· notices
What sort of things might you have in a surveyor – sub contractor contract?
· scope of work
· payment details
· payment timeframe
· required insurances (pi, workers compensation, public liability)
· confidentiality
· oh & s requirements
· required time frame for work
· implied terms 
· remember in most cases a client will have no contractual relationship with your sub contractor and in the event of complaints/claims against the work of the sub contractor it will be your firm at the forefront of such allegations.
· are you able to pass responsibility down the line? 
Negotiating a contract
· do you have the necessary “people skills”?
· do you have a “high maintenance client”?
· is it crystal clear what you have to do?
· are you sure who your client really is?
Debt collection
This can make or break a firm and unfortunately a debtor’s ledger is part of almost every survey firm’s structure.  
It should be remembered that a debtor’s ledger is basically a record of money advanced to a client and is usually unsecured.
If a firm has a 20% profit margin and a debt of only $10,000 is unpaid the firm must undertake $50,000 of additional work to catch up – is work that plentiful?  The management of debtors and billing procedures is critical to any practice.
What if debts remain unpaid? Do you implement the following?
· gentle reminders
· harsh reminders
· debt collectors
· pseudo legal options 
· sue for fees
What are the impacts of suing for fees?
· costs of legal involvement
· potential cross claim and ramifications
· administrative burden
· PI implications 
What are the impacts of unpaid fees?
· liquidity problems and viability of firm
· potential insolvency 
A little about PI insurance 
Premiums are calculated mainly on the following:
· gross fees
· claims history 
· type of work
· possible extras
· level of excess 
A good PI Policy should at least provide for
· negligence
· contract
· trade practices
· claims made basis
· costs inclusive or exclusive
· automatic re-instatements
· retroactive cover
· competent claims management
· run-off provisions
Remember a PI policy is a management tool transferring risk it does nothing to reduce the risk.
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This is the new subscription service provided by ACSIS and offers subscribers a number of essential business tools and support in the areas of
· legal advice
· accounting advice
· financial advice
· debt collection
· it & support advice
· substantial library of downloadable HR documents and templates 
A major benefit of this service is the ability to access subsidised legal services for the review of contracts that may be detrimental to your firm and also debt collection.
